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(The court reporter was previously sworn.) 

THE CLERK: Case of the Commonwe a1th versus 

Daquon Terry. The Commonwealth is represented by 
Patrick Dcrgan. Mr. Dorgan, are you ready to proceed? 

MR. DORGAN: I am. 

THE CLERK: Defense artorney Scott Miles is 

present in court today. The defendant is not. Are you 
ready to proceed on motion? 

MR. MILES: Yes, ma’am. Thank you. 

THE COURT: All right. Hold on just a 

moment. 

Good morning. 

MR. DORGAN: Good morning. 

THE COURT: Yes, sir? 

MR. DORGAN: Judge, we're going to have a 

Commonwealth’s motion to vacate the conviction in Case 

No. 10F-3621. We filed that motion with exhibits and 
the accompanying authority in support of that motion 
back on September 16th, 2015. I'll let the Court know 

by way of background that this relates to former 
Detective Jason Norton who was with the Richmond Police 
Department. There are a number of motions I filed. 

This is the sixth or seventh conviction that we moved 
to have vacated. All the other ones have been 
successfully vacated. 
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In terms of what the specific extrinsic 
fraud that we're alleging took place, I will proffer 
that to the Court. The conviction stems from the 
execution of a search warrant that was issued back on 
March 30th, 2010. That was done at the behest of the 

affiant, Detective Norton. The particular confidential 
informant who was used in this particular instance was 
used five different times by Detective Norton. We went 
and pulled all five of those search warrants. And if 
you take and look at the Part 7s of those particular 
search warrants that set out the resume of the 
particular informant, those in theory should be a 
consistent resume across the pattern of time that he 
was used. Unfortunately, they are not. The numbers 
vacillate wildly from the beginning of the time that 
Detective Norton used this informant to the end of that 
time and they are just internally inconsistent. 

Additionally, the concerns of the 
Commonwealth is that the information he attributed to 
this informant in terms of the number of arrests that 
he was responsible for and the number of search 
warrants that he was responsible for, that is 
completely inconsistent with records maintained at the 
Richmond Police Department. 

For example, when Detective Norton went and 
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applied for this search warrant, he related to the 
Court that he had known this informant for two years 
and sets out a whole litany of things that - h_L s 
informant was responsible for. Records at the police 
department indicate that Detective Norton had beer, 
working with this informant for only seven months and 
was only responsible for two arrests and I believe live 
search warrants. All those numbers are inconsistent 
with what Detective Norton put forth on the affidavit. 

Additionally, Detective Norton said this 
informant was responsible for a number of controlled 
buys. There's no information with the police 
department that indicates that that informant was 
responsible for any controlled buys. 

Lastly, this particular informant was 
interviewed by federal authorities in conr.ection with 
another questionable search warrant. That case went 
federally. The informant told federal authorities that 
information that he provided Detective Norton was 
always having to do with street corner buys and 
distributions from cars and never information related 
to houses. Information contained in this affidavit 
came -- or the information alleged was that the 
informant was in the house within the last 2 4 i-0 
48 hours, again, not information that the Cl, when 
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pressed, was information that he said was true. 

Additionally, there are some concerns that 


the information alleged in the affidavit in terms of 


materials that were in the house when the search 
warrant was executed, those materials were not in the 
house. He says within the last 24 to 48 hours, large 
amounts of heroin were being packaged ana prepared for 
distribution. When they hit the house, there was 
absolutely no heroin found in the house, simply 
cocaine. 

So given the totality of all of those 
circumstances, the internal inconsistencies with the 
resume, the inconsistencies of the resume as compared 
with the information from the police department and the 
confidential informant's own statements, we would 
submit there is clear and convincing evidence that 
fraud has been perpetuated on the Court in this 
particular case. And we would submit that based cn 
that extrinsic fraud, that it is appropriate to vacate 
the conviction. 

MR. MILES: On Mr. Terry's behalf, I join 

in the Commonwealth's motion. 

THE COURT: So when dc you want to try 

this ? 


MR. DORGAN: Assuming the Court grants our 
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motion, we would then have a motion to nol-pros. 

THE COURT: Well, I mean, I need to hear 

evidence no do this I would think. You have to prove 
by clear and convincing evidence what you've just more 
or less said in opening statement. 

MR. DCRGAN: If the Court feels that's 

necessary, then we can set it down. I have prepared a 
proposed order that I'm happy to tender to the Court. 

If the Court feels that you need to hear evidence as 
opposed to accepting the Commonwealth's proffer -- 
THE COURT: It seems to me the time to 

challenge the affidavit and the search warrant was in 
2010 or to plead not guilty. I don't think I'm in a 
position to accept representations. I think this 
actually has to be established to do something as 
unusual as vacating a five-year-old conviction. 

MR. DORGAN: I will let the Court know that 

prior to filing anything, we consulted with the 
Attorney General's Office to get their analysis cr 
their input on what was the proper vehicle to 
accomplish the end goal which is to vacate this 
conviction and this was w f hat they felt was the most 
efficient and appropriate vehicle to do that. I can 
also let the Court know that at least three ether 
courts on the floor have granted she motion without 
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aving to hear from my witnesses. 

THE COURT: Under what theory/ And .. can 

iSSU re you the Attorney General's Office has taken 
positions that I think are whacky, so that doesn't give 

ne a lot of confidence. 

MR. DORGAN: Right. 

THE COURT: Under what theory do you just 

say poof, it's gone. I don't understand how that could 
happen. It would be like finding somebody guilty 
without a trial. I mean, you're essentially saying 

vacate a conviction without evidence. 

MR. DORGAN: I guess by analogy, there are 

oftentimes in a guilty plea where tnere will be a 
stipulation that the facts are sufficient for a finding 
of guilt without actually hearing evidence from the 


box. 

THE COURT: Right. 

MR. DORGAN: And I think because this is by 

agreement of both parties and 

THE COURT: But something has happened 

since then. The Court has made a judgment, and the 
judgment has become final. And you're alleging that 
this is a voidable judgment -- a void judgment. 

MR. DORGAN: Yes, sir. 

THE COURT: But I'm not sure I'm even 
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convinced of that. 

MR. DORGAK: And these are all facts that 

were not known to either of the parties at the time. 

And so they were not — the search warrant was not 
necessarily a part of the case at the time. It it was, 
then that would be clearly intrinsic fraud because the 
search warrant was not made a part of -- or challenged 
or made a part of the motion to suppress. The case -aw 
is clear that that qualifies as something that was 
extrinsic to the prosecution and therefore would be 
void ab ir.itio if the fraud is determined to be had. 

THE COURT: Well, it seems like to me you 
have to prove what you have alleged, because looking at 
the search warrant, looking at the affidavit, if you 
take the confidential informant's resume out of it 
completely, it seems like to me there's still probable 
cause to issue a search warrant based on what the 
officer says he saw. 

MR. DORGAN: Correct, but I would submit to 

the Court that part of the calculus or the analysis 
that goes into whether or not to grant the search 
warrant is the credibility of the confidential 
informant. And the information that we received and 
the investigations uncovered thus far gives us 
absolutely no credence or no believabi1ity in the 
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_ 1 

information that's contained in Parr 7. 

2 

THE COURT: Well, I haven't received that | 

3 

information. 

4 I 

MR. DORGAN: All right. Then if we -- ; 

5 

THE COURT: Rather than dismiss the motion, 

6 

we can set it for an evidentiary hearing ii you would 

7 

like to do that. 

8 

MR. DORGAN: That would be fine. 

9 

THE COURT: Do you want to do that at a 

10 

docket call? 

11 

MR. DORGAN: We can set it today. I just 

12 

need a couple weeks to get the detective to come and ; 

o 13 

testify to what the investigation has revealed thus 

14 

f ar . 

15 

THE COURT: All right. So do you think he 

16 

would be able to testify -- 

17 

MR. DORGAN: To what the police 

18 

department's records were, to what the other resumes i 

19 

from the other warrants attributable to this 

20 

| confidential informant were. ! 

21 

THE COURT: Okay. Well, what about 

22 

hearsay? 

23 

MR. MILES: I'll be objecting to hearsay. 

24 

Judge. 

O 25 

THE COURT: I think I agree that that sort 
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of investigative work he could testify to, but I have 
concerns about hearsay. I mean, I guess what I m 
saying is -- well, if you can show these other resumes 
for the confidential informant and it being the sane 
person and the resumes being different and char sort c - 
thing, I think that car. come in. But I would think 
that the only person who can say what the confidential 
informant’s resume was is the confidential informant. 
And who can say what the police officer observed that 
day would be the police officer. 

But anyway, those aren't rulings. It's 
just speculation really of what I would anticipate. 

Has the police officer been charged with anything.■ 

MR. DORGAN: No. I car. let the Court know 

he's no longer with the police department. 

THE COURT: I think this is going to be a 

little ways out. It might be January. 

MR. DORGAN: Any date in January. 

THE COURT: Do we have room on 

January 14th? 

(Off-the-record discussion.} 

THE COURT: February 4th? 

MR. MILES: I'm available. 

MR. DORGAN: That’s fine. 

THE COURT: Morning or afternoon? 
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MR. 

MILES: I would prefer afternoon. 

THE 

COURT: All right. February 4th at 


1 : 00 . 


MR. 

DORGAN: Okay. \ 


THE COURT: All right. Thank you 

MR. DORGAN: Thank you. 

(The proceedings were concluded.) 
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COMMONWEALTH OF VIRGINIA, 
CITY OF RICHMOND, to-wit: 


I, Brenda Lewis Caputo, RPR, do certify 
that the foregoing pages are a true and accurate 
transcript of the proceedings had at the time and place 
mentioned. 

This 8th day of March, 2016. 



Brenda Lewis Capctc,“RPR 
Courc Reporter 
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Notary Registration No. 156907 
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